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REFERENCE TO RULINGS 


Judgment of conviction of second degree murder was entered 
by United States District Judge Leonard P. Walsh on March l, 
1968, after conviction by jury. On appeal, after oral argument, 
this Court issued its mandate dated February 11, 1969, remanding 
the matter to the United States District Court for the purpose 
of an evidentiary hearing concerning circumstances surrounding a 
line-up. Following such hearing, Judge Walsh entered findings of 
fact and conclusions of law on March 4, 1970. The matter is now 
before this Court for review of the record and for argument, in 
light of the evidentiary hearing and the findings and conclusions 
which were adverse to the defendant. 


This matter under the same name was before the United States 
Court of Appeals for the District of Columbia Circuit on original 
appeal from Judgment of conviction. This Court's opinion, 


remanding the case to the United States District Court is reported 
at 408 F.2d 1294. 


UNITED STATES COURT OF APPT ALS 
POR THT DISTPICT OF COLUMSI* CIPcult 


PATRICIO itf.1DOZ?-ACOSTA 
a/k/a CUADALUPY i. ACUILAT, 


On Anveal from Judgment of Conviction 
of the United States District Tourt 
for the istrict of Columbia 


BPITT FOR APPELLAIT 


Piled in the United States District | 
Defenéant's) 


Previously 
Court for the District of Columbia as 


®RIOQUDST FOP, TLIDINGS OF PACT AUD CONCLUSIONS 
OF LAY In ACCORDANCT “ITE UATIDATS 
“UPPORT THFRECT" 


AND TEPENDATIT'S SRITF I 


his matter is pending oursuant to an order entered by 


the Unitec “tates ns Awe for the District of Columbia 
Circuit on February 11, 196°. Uneer suc.. order, the record on 
apveal was remande?t to this court with Girections that the Trial 
Judge conduct an eviventiary hearing, make findines of fact ane. 


state ait conclusions of law with respect to shree soecified 


She Court o£ apveals retained jurisdiction over the case. 
To this end, that court directed the Clerk of the United States 
bistrict Court co return the record on an neal as sunplemented Ly 
the remand proceedings. Pursuant to this mancate, an evidentiary 
hearing was hele by > court, ane the covernment's witnesses 
cestified at such hearing. The iefendant reauests the findings 
of fact and conclusions of law tendered herewith following briet 
and argument on 2ach of the three provoesitions submitted to this 


court. 


ant's vretrial confrontation at 


was 2Z2niec Jue nrocess of lav. 


——— 


On Sunday afternoon, October 9, 966, the decedent, 


Letitia Salazar, was murdered in an extremely sanguinary fashion 


jin her fourth floor apartment at 1465 Columbia Road, ti. %.; 


“lashinaton; D. C. tliss Salazar's bocy rac aumerous large anc 


: 2 : | 
2eeo cuts in her neck which severed both the carotid artery and 


the jugular vein, larce “een cuts on the face, stab wounds on 


the chest, and slash wounis on her side. back and arms. [In the 
| 
apartment where “je girl had been mur@eres, ©: were large 


| 
pools of blood and numerous solashes and spots of blood on the 


floor, walls, etc. (Tr. 321-383, 464, 269-265 fv. Defendant's 


Exhibit 5].* 


On the sane nicht; Actober 3, 19646, t nolice officers 
vere infornec by three young boys that thev : seen a vexican 
in the area of the rurcer apartment builéing on Sunday afternoon. 
These three boys were Mark Proctor, age <, Luis 
and Charles Duciorth, age 14, Zhe description given he boys 
to the police was tnat of a “exican or Spanish looking man, nude 
from the waist up, with a mustache. wearing a gold chain and 
me@al around his neck, with a bleeding wound from his left arm, 
with a bloody shirt yrappeé around it, but still sripping blood 


to the ground. {2v.Tr. 43, 55. 78- 105, 174, 176, 189, 193; Iv. 


Defendant's Fxhibits 1; * and 3]. 


The boys were transported by volice automobile to the 


courthouse at LaPlata, Maryland, on the following day, Moncay, 


———$—_—$—$ ns 


* Page references to the original trial transcript will de 
aesignated as Tr. . References to the evidentiary 
hearing will ke cenoted as BsVjenstel are 


Actober 19, S$. anc were shown four men in a lime-up. 
36]. Only one man, the “efendant. was of Snanish anpearance, with 
a mustache and weerinc a visi’.le gold chain around his neck in the 
o tatoos which were visible. [Fv.tr. 36, 
. in accordance with prior cescriptions 

ene volice, w the onlv »2rson who could revotely resemble the 

that the boys were seeking identify. The other three 
members of the line-un “ere young, white. blue-eye4, clean-shaven 
persons of Anglo “axon A opearance, none of ~hom were of Spanish 
apvearance, none of “hom had visible cole chains around their 
necks, none of whom ha@ a mustache, anc ail of whom, from th 
photograph of the line-uo, had visible tatoos (Zv.Tr. 36, 55; =v. 
Government's Exnibit 1]. These physical contrasts were so obvious 
that the defendant, the only exican in the line-uo {Ev.Tr. 36, 
55], was identified ov Mark Proctor and charles Duckworth. It is 
significant that buis Viteri, tre only hoy of Spanish extraction 
whe vwoulé vresumably be “ore qualified observe ohnysical dif- 
ferences in persons of “iexican descent, dic not igentify the 


defendant. {Ev.txr. 72, 74 


Rs Charles Duckworth testified? at the evidentiary hearing, 
these three voung boys krew that the police were ariving them 


to LaPlata to look at some men in connection with the urder the 


Zav before [Ev.Tr. 3°]. They also knew that you were going to 


be looking at or for a Spanish-anvearing san. {Bv.Tr. 229-230]. 


| 
=. . | 

“When the subsequent four-man line-un containec only one 
| 


viexican with a mustache [Ev.Tr. 36, 55- 57] anc the other ohysical 
i 


characteristics. this amounted to pinning a rea flag” on the 
: 


| 
defendant ant inviting instant identification. Such unfair 


pin-pointing of the wefencant only was suggestive in the highest 


~ i} 
| 
! 
Zearee esnecially with suggestible young boys agec 3 and 14 years, 
| 
respectively. Tt was conducive to ivreparasly ~istaken identifi 


cation sufficient to taint oth the line-uo and subsequent trial 


identification by two of the three boy>. 


| 
In ad@ition :o the onvious defect of the Gjefendant being 
the only “exican with a mustache in the line-uy, there were other 
unnecessarily suggestive factors. For exarale, Charles Duckworth 
testified snecifically at the evidentiary hearing that ;the three 
boys were keot tocether at the line-up and were asked in each 


others presence which an they recognized, as follows: 


Nor- vou say that the "en vere brought into 
the courtroom where you anc liark Proctor anda 
Luis Viteri were, right? 
Yes, sir. 


Dié they look at him, or in the lineup at. 
the same tine you «id? 


Yes, sir. 


ere you asked to do anything ‘hile the three 
of you were in the room? 


No, sir. 


there come a tive when scmeone 
if vou recognized anyhocy in the 


“lere you still toget 
at that tire? 


Yes, sir. 
That was your resnonse when they askec you? 


They asked us which one we recognized, if we 
recognized anybody. 


Di@ they ask you first or one of the others 
tirst? 


Pome 


I can't remember if they asked me first or 
one of the others. 


Dia they ask each of you separately? 


No, we were all together. [Fv.tr. 133-184] 


Xeeving the three boys sogether in this fashion instead of showing 
: : Biv S 


the line-up to them sevarately manifestly increased the suggest: 


ibility of the line-up, and was contrary te good police practice. 


the boys had cold the volice officers that the iexican 
they saw Sunday afterncon vas nude from tre waist up, and wore 
a gold chain with'a religious medal around his neck. [Ev.Tr. 75, 
174, 176; Ev. befendant’s Exhibits 1l- anc 3] At the line-up 
the following mornins, only the defendant wore a visible gold 
chain. ‘This was testified to by both <dietective Antonio F. Ruiz 


[Ev.Tr. 90-81], anc cetective Janes 


| 

| 

| 

| 
hearing (Ev.Tr. 140]. ‘The photograph of the line-up [Ev. Govern - 

| 
-ent?s Tuhibit 1] also shows the “efenéant alone wearing such a 
chain. Detective Tuiz testified the gol¢ chain was taken from 
the defendant after the line-up, although he had been in jail 
over night [iv.Tr. 29}. Detective Ovens testified the | defendant 
wore the gold chain when arrested late Sunday night, and that 
according to cell -dlock requlations such items snould be removed 
from a prisoner because ot considerations of suicide ox ropbery 


[Ev.Tr. 139--149]. In spite of suc regulations or practice, 


| 
the defendant alcne again »>ore another igentifying rark unneces 
! 


sarily when viewed by the three poys the fcllowing morning {Ev. 
| 


Tr, 20-81, 149). 


| 
“he major taints of the line-up described above were also 
intensified by the fact that the arms of the other participants 


bore visible tatoo marks [Iv. Government's Txhibit 1] |while the 


defendant had none, and none hac cribea to the police 


relating to the unknown ‘exican seen on Sunday afternoon. It 


should also be noted that a four -man line-up is unr2asonably 


small in number, especially where one lene mustached ifexican 


| 
man stanés out like 2 ‘sore thumb. 
\ 


Finally, the government cannot justify the unfairness of 
| 


its line-uo by any »olea of urgency or necessity for speed. The 
| 


solice knew that when tne defendant was arrested late Sunday in 


3 - 
‘arylane, he aaree? to waive extradition to the istrict cf 
he was innocent and -ranted to cooperate in 
lving the murder [Ev.Tr. 245-2% : Tyo police learned 
that it requireé a jucce to vaive extradition, and accordingly 
arranged to return to LaPlata the next morning for that purpos? 


245-245]. In fact, the defendant waived extradition 


that same & and was returne? to Jashington [Tr. 529-521). 


It is therefore clear he District of Columbia police 
knew that the defendant was and would remain in custody, so there 
‘las no urcencv as te his apprehension or identification. They 
also Lnew tuat a line-u> coulé be held promotly in the District 
of Columbia, where many versons of exicen or Latin extraction 
live, whe could appear in a fairly-arrange line-up [Fv.Tr. 107, 
136]. As Detective Cvens testified at the evieentiary hearing, 
the Columbia Road@’ area where the slain cirl lived contained many 
residents of ‘exican or Latin extraction [Nv.fr. 136]. Accord 
ingly, there was no justification for such tn unnecessarily 
suggestive confrontation «hich jJevrived the Gefendant of due 
‘recess of la‘. 


Requested findings of fact and conclusions 
of law on first question on reman“. 


Inasmuch as the feregoine facts came from the government's 
own witnesses and exhibits, it is submitted that this court should 
make the following findings of fact in accordence with the mandate 


of the Court of Appeals: 


1. On October 9, 1966, the police were given descriptions 


of a man of Spanish or l‘exican anpearance who was seen near the 
ao 


yraer apartment suilding that afternoon by “lark Proctor, age <- 
3 | 


ané Charles Duckworth, age 14 [v."r. 43,55). 


Luis Viteri, 
| 


. = . i : 
These boys Gescribed a man of Latin apopearance with 
| 


wearing a gold chain and medal 
| 


srouné his neck, ‘ith a bloody shirt vrapped around his bleeding 


= mustache. nude {rom the waist un; 


left arm ([™ ney Min aie aay ata 


Zant's Dxhipit ; 2 and 3]. 

| 
| 
\ 
| 


3. On the folloving wornin¢g, October 10, 1966, the three 
| 
were taken by the police to La?Plata, Marylané where they 
| 
they were to ‘x2 looking at or for a Spanish annearing man 


onnection with the murder [Fv.Tr. G. 229-230). 


4, <A line-up was held at 


sisteé of the defendant ane three Ev. Govern 


ment’s Exhibit 1}. 


5. The defendant was the only man in the line-up of 


o . : . . . el. 
Mexican or Spanish ano pearance - with 2 mustache, a visible gold 


qe 
v 


chain around his eck; and no visible tatoos {Fv.?r. 36, 55, 5 


? 
| 
| 
| 


39-81, 149]. 


5. The other tnree “embers of the line-u> were young, 


blue-eyed, chean shaven versons of Anglo-Saxon appearance. 


19 
“one was of Latin avpearance; OF hed 


ciains; but two had visible tatoos [iv.1 


Shree Lovs viewec the line-wo together and in 


each other [Ev.Tr.- 1°3-1°4). 


three bays vere asked together and in the pre 


y recognized anyone in the line- 


sxk Proctor 1 Charles Duckworth incicated they 


identifiee the defendant. toisg Viteri incicatec that he cid not 


icentify the @efentant [Fv.ir. 72, 74. 


10. 2t the time of the line--u> in Latlata, Tiaryland, the 
District of Columbia police officers knew that tne defendant had 


waived extradition [Tv.ir. 245-246). 


ll. On Octover 10; 1566, the defendant waived extradition, 


signee a written waiver, and was immediately transmorted to 


aS fficers (Tr. 529-521]. 


are ang were in 1966; mumerous persons of 
liexican or 2 in <¢ ection and aonzarance who reside in tne 
1465 Columbia Road, | - “4. : e 2 7s apartment 


fr. 135). 


As a sult of such findings of fact. this court should 


a finding of lav that the Line-uo in question was so 


unnecessarily suggestive anc conducive tc irreparably mistaken 

| 

| 
identification that the defendant was Jenied tue vrocess of law. 


| 
II. “here is no clear ané convincing evidence 
that the in-court identifications hac an 
indenendent source. _ 


en ee — 
i 


Two of the young boys in question, Charles Duckworth and 


‘lark Proctor, ».urported to make in-court identifications of the 
fefendant following the hichly suggestive line-up at Laplata, 
“aryland, discussea above. It is suomitted that these in-court 
identifications were the »roduct and result of the tainted line~ 
w> procedures. It is therefore incumbent upon the government to 


‘rove by clear and convincing evidence that there was an indepen 


dent source of identifications made at tne oricinal trial. 2n 


analysis of the record demonstrates the governnent's failure to 
-roduce such clear and convincing evidence. 
| 


ale 
One of the tests used ty the courts in determining whether 


there was an infependent source of identification is to consider 


pone 
i 


the opportunity to make eriginal observations and the accuracy 
of such descrintion when comoared with the p2rsen sought to be 


identifier. 


In this regard, it «ust be noted that Charles Duckworth 


“ . . > : .. oT | 
had only a very limitec opportunity co onserve the face or features 


of the man of i‘exican spoearance whom ue sat on Colunbia Road, 


| 
on the afternoon in question. Duckworth testified at the eviden 


tiary hearing that he first notice? the cmanish-apnearing man 


walking or ru nz towaras his when the “lan was in front of 1475 
Dolumbia Foad, & Nout y at a time vhen the man was 

run. The stance between 1475 
Zolumbia Poad and the builcaing where Duckworth resided and was 
standing, 1472 Columbia Road, "'as estimates ov hin as 25 feet 
[fv.@r. 192]. Duckworth later testified on cross-examination 
iuat the Cistance of 75 feet referrec to she Zistance between 1475 
~nG 1477 Zolumbia Poad [Tv.7r. 293]. 1479 Columbia Road, he tes 


or 3 feet [Tv.tr. 293] 


the maximum “istance zetween the running 


30 to 31 feet [Ffv.Tr. 192, 203]. 


pucivorth admitted that the yard where he was standing 
was also some feet above the sidewalk “here the man was running 
fEv.Tr. L21}). On direct examination, Duckworth indicated that 


“2 2id not look very long at the man’s fact. testifying as follows: 


tn@ during the veriod that vou ovservee him, 
tia yeu ever look iim straight in the face 
lixe you are looking at ne richt nov? 


“40. = diantt look too hard at his face, I was 


just noticing iis valcing “own the street with 
no shirt on and tne blooc .. .- 


Can you teil us how he was goir. 
mean was he walking, running, 
what? 


“ell. it was sort of like a harried walk, then 
it broke into a run and I “idn*t look at him 
anymore. ° Bv.Tr. 176-177) 


13 


| 
| 
Although Puckworth testified that he saw the man for @ 


otal elansed time of little less than a minute [rv.Tr.:176], 


‘hen he was asked in court to raise his hand at the beginning 


and end of t” ngea tine. the resu as timed by a vatch was 
| 


ten seconts [Ev.ir. 209]. Inasm an estimate of seconds may 
vary with a vitness’s igea of what constitutes a number! of seconds, 
: | 
witted that actually timina the intexval as demonstrated 
by the witness "as an accurate method of chowing that less chan 
ten seconds total time was involved. In acdition, it appears that 
even this estimate was on the hich side. because man walking fast 


ana then breaking into a run toware the witnes a Gistance of 


29 to 31 feet, vould actually require less time than ten seconds. 
| 
Norst of all. however: is the admitteé fact that the \it 


Duckvorti, was not even paying mach attention to che 
~an “hom lie later was induced te ic. 4 in a tainted 
[2v.Tr, 1761. is testimony was that he, 
nesses, only observe? cist which iomediately attracted his attention, 
which was the hlood streaming from the man's arm and the sudden 
\ 
soune of an ambulance in che background. Considering the following 


ihe varely 


testimony, it is little wonder that Duckworth admitted 


observeé the man's face 


OL: in your dir testimony here today, Charles, 
testifies - aie vou not, tat you aian't look 
hard at the face of =he man you sav running 


io. I was looking at him. 


on this Sunday when vou sar 2 “ian running, 2o 
you recall that? 


testify for itr. Collins on direct 
idn't look too hard at his face? 


Mell, I lookeé about at hard at nis face as I 
aid any other »oart cf hin. 


was mainly look at wh ir our atten 
i the rost. 


Bloo@ ana 2 hare torso, I suopose, or what cid 
attract your attention. running? 


Molding the cloth around his left am with the 
Dblooe on it. 


Ghat iorimarily attractec your attention? 


what you loomed at privarily? 


Yes. sir- plus ambulance in the background , 
that's mainly the things that attracted my 
attention. 


ound «-- the sound of the ambulance in 
arounc distract your attention, you 
at and you looke¢ to see «mat it was? 


+ 


a 

> 
ia 
1 
h 
aa 


L 


I looked to see wiere the ambulance was coming 
ron, that when 


oa ZT notice: 

ana then when vou noticse:. the man that you've 
Gescribed on the Sunday; you notice? he had 
a shirt or somethine wrapred around the left 
arm and ‘*xlocd, is that right? 

Yes, sir. 


Ane that's what attracted your 2ttention? 


[Fv.Tr. 220-221} 


| 
15 
| 


In acdition to the lirited onmnertunity to observe the 
i 


Soanish-apvearing man. another test applied by the courts con:: 
cerning an indevendant source of identification is the original 
Zeseription ziven by the witness of the man sought to be iden 
“ified. In tnis case, Charles Duckworth gave a written statenent 


to the investigating officers on the very evening of the murder, 


| 
cunday, October ©, 195% [iv.Tr. 1e@°-189; Iv. © fendant's Exhibit 
i 
3]. 2ecording to Duchkworth's written statoment, the aan he ac 
| 


observea@ that afternoon shortly after the “orld Series ended 
(which defendant's “videntiary fiearing “xbinit 9 showed to be 


| 
a Spanish-appearing »erson wno had no shirt on 


and was nude from the waist up, showing a © good amount of »vlack 
hair on his chest. ‘he man ha@ a bluish or purole shirt wrapped 
| 


around nis bleeding left arm. Tlie was 3 10° or 5°11 tall and 


2bout 39 to 35 years old, wearing deen ¢ or black trousers. 


™his man ha@ blood on nis arms and was clean-shaven, with black 


surly hair on his head. 


This initial Geserivtion of the Soanish~appearing man 
civen by Duckvort: to the police officers on th> very day that 
the rurder occurres. 


“was fresh in Duckworth's “ind. The contrast hetween hh 


criptio: he san he had just scen, and tre defendant as observed 
at the line-un or iescribed at trial, conclusively demonstrates 


the lack of clear ané convincing evidence of san incependent source 
ae 


of Duckvorth's ctriai identification of tie Aefendant. In fact; 
at th he cefen@ant vas the only “‘exican or Spanish- 
zopearing person. "> ha@ a mustache both at the line-up and at 


aescrintion given by Duckworth to the 


solice was 2a clean-shaven “an who nid not have a mustache, as 


Suckworth concedes at the evidentiary herring fav.tr. 194). 


we have clear evidence of the suggestive nature 
af the line-up. JSuckrorth initially describec a clean-shaven man 
with no mustache. 2 the trial more than & yeer later, he 
sribeé the same ~an ac having 
Jark-skinnes. He ‘lool: e@ like 
aid the Gisanpneacin’ stache co from? Ovviously, Duckworth 
first observed it'on the ¢efenéant at the line-up, and altered 
nis subsequent trial Cescription to fit che only ‘exican in the 


line-up. 


Duckworth! also Gescribe* to the solice officers a man with 
a “good amount of Dlaci: hair on his chest [7v.Tr. 133. 216]. At 
the evidentiary nearing the cefendant for the first time was per 
raittes bare nis onest for observation by Duckworth, and the 
latter then testified that “the defendant toes not have a good 
amount of black hair on his chest 5 z 21°]. The cefendant 
auring his incarceration in the custody of the government for 


over three years nas sertainly been ¢% ey of medical exam 


inations, an2 there is absolutely no evicence any kind that 


=, 2hy/ 


the cefenfant’s chest or lack of hair thereon is other than the 
result of his congenital hairless chest condition. | 


ilext, Duckworth describec the man he observed. on Columbia 


on 


“oad as having a shirt wraoped around hie lett arm which was 


Slood [Ev. Tr. 199, 193; Ev. Defendant's Rxhibit 3]. 
| 


fact, the blood was flowing so nrofusely from the man’s left am 


shat Officer Owens testifieé that the volice followed a trail of 
blood on the grouné for almost a bloc’ [Nv.Tr. 198, 112 By con 
trast, the ohetograph of the line-up clearly shows no we ound or 
bandage of any iné on the defendant's left arm or hand and none 
was observed by any of the witnesses, including the police. the 
photograph anc testimony showee that there was a small bandaid 
| 

m the defendant's right thumb, which was wholly inconsistent with 
the deserintion of the man with the bleeding left arn with a shirt 


vrapved around it. ‘ven a miracle could not sompletely heal such 


a wound. overnidnt. 


Duckworth told che police that the man he sav was 57190 
or 5°ll tall. at the avidentiary hearing, he observed itt 
enfant and conceded that he «as not 5° tall [fv. Tr. 218}. 
fact, a measurement of the defendant's height nade at Ee eviden 


| 
| 
tiery hearing and stinulated to by the pistrict Attorney showed 


that he was only $°$-1/2 tall [Ev."r. 279]. Duekworth also told 


A “ = \ 
the police that the ~an he saw was wearing Seep screen or black 
| 


trousers which vere tight. Such description is inconsistent with 
the sescription of the clothing actuallv worn by the defendant on 
the afternoon in question, as set forth in “ore Setail under 


Section III, vost. Tor these reascns, Duelevorth had no indeven 


Zont source of identification. 


The only other witness who purported to icentify the det~ 
enéant at trial was | ark Proctor. This oy was not produced at 
evidentiary hearing although requested ky she “efendant, the 
claiming it could not tim. The defendant con 
the non-production of this important witness Cenies 
his richts to an evicentiary hearing on revans, and should result 


in this court striking from the record all of the testimony of 


Mark Proctor at trial. 


"hthout waivin: tuck motion to strike, the lefendant put 
into evidence the sioned witness statement given by Mark Proctor 


to the police on the Jay of the ~urder [Ty. Defendant's Exhibit 2]. 


This statement clearly shows that the murder of the éeceased 


occurred before the isfondant left the ptrty, where he was des- 
eribed bv numerous covernment witnesses ?scor€ingly, the govern: 
ment's own evidence proves a complete alibi for the defendant and 


should entitle him to a directed verdict of acquittal. 


ne 


The following quotations from Proctor’s statement conclu- 
sively demonstrates that the defendant could not have been the 


man seen by the toys on the afternoon of the murder 


| 

“Tt was sometime this aftexnocn after tvo o’¢clock 
ané I was coming from the Dart Mrug Store on 14th 
Street and walking coward i5th street on Columbia 
Road and I sav a Cark-complecteé man with curly hair 
coming out of 1A65 Columbia Road, =. "7, and he was 
bleeding from the arm. Tf 3on‘'t remember what arm it 
was, He vent away some place and then he came back 
an@ vent into the apartment. de fidn't have a shirt 
on and it looked like he had a shirt around his! wrist. 
ke was carrying a vag shaped like a bottle of «ine. 


| 

Roout a z~inute after he went upstairs I walked .into 
the apartment and saw blood on the floor ani I Followed 
the blood up the stairs to the thira or fourth floor 
and 2own the hall to an apartment. I saw the door was 
part way open and I saw a hana on tae floor. I heard 
Someone walking around in there. I ran back downstairs 
and outsice. 


“TI went outsice and told Jimmy Diciworth vhat I had 
seen. 2% little while later I was playing and Jimny said 
‘Tere comes a man who is bleeding. I saw the same man 
as I say before walling up the street. He didn't have 
a shirt on and was scratched on the chest and $till had 
the shirt on his arm. He wa ked uo to 15th Street and 
turned the corner. I Gidn't see him anymore. 


‘DB little while later the Police cane and I/told 
then what I had seen. - - 


“Questions by Detective Bernard D. Crooke: 


“Q. ‘Shen you went to the door of the avartment and 
saw the hand dic. you see anything 2lse? 


“BR, Ho, but I heard someone walking aroung inj there 
and heard something crop ane DUS tiene 


| 

nuestion ny vetective aAntonic 

©. On Xetober 10th, 1966, while in the Court Room, in 
LaPlata, ‘aryland, you observes. 2 line-up con~ 
sisting of four men and I now ask you if you saw 
any ian in the line-up that you have ever seen 


efore? 
| 


Yes, the man second from the right is the same 
man that I saw coming out che from door of 1465 
Columbia Road, Northvest, it was about 2:00 P.t:., 
Sun“ay; yesterday, October the 9th, 1966. - 

Tt thus advears that ‘ark Proctor saw the Spanish-appearing 
man on Columbia Road twice on tice afternoon ef the murder. The 
first time was about 2:90 2.1". Sunday,” by which time the deceased 
was already dead. Proctor saw the nan bleecing from the arm coming 
out of 1465 Coluvbia Roaé, which was the building where the ae 
ceased lived, about 2 c‘clock. This ~an vant away, and then cane 
back again carrying 2 bag shaped like a wine bottle. Proctor 
followed this man’ vostairs to the fourth floor to the deceasec's 
apartment, by following a trail of blood. ‘th: door was partly 

saw a hand on the floor. Se heard someone walking 

apartment and heard something drov and “sxeak. Proctor 
went Zownstairs anc told Jimmy Duckworth vhat he had seen. Some 
sime later; while »laving, Proctor again saw tie same man with the 
Dleecing arn, which vas aonarently the same tine the other boys 


say him for the first time, shortly after thie “orle Series conded. 


evidentiary hearing, Duckwortiu testified that iiark 


Proctor hed told him on the cay of the murder of having previously 


S$ avartment, and secon blood on the floor 


The trial testimony clearly shows that at 2:'00 P.I., the 


@efendant *7as attending a lunch »arty at the anartment of the 


government's witness, Francisca ‘‘arenco, having just returned 


from 1 o'clock mass. fxs. ivarenco testified as follows: 


‘AQ, At what time Cid Acosta anc Nolores arrive 
your apartment for the party? 

if 

i 

| 


They arrived at one o'clock. 


they ‘do after thoy got there? 


Thev invited Zstella and Louisa to go to sha 
Estella pointe® out that it was getting late 

to co to Mass ané JSolores said ‘ity husband has 
acar. He will take you to ‘lass.’ And then I 
went in the bathroom then, to fix myself up for 
the voarty. 
| 
And when vou came ef tho bathroom were Acosta 
and Delores gone? 

By this time they 1 re they had: returned 
frem Church, 


At what time was than when vou saw them again? 


Two o'clock ... 


Gi? RMcosta take anythinc to drink while he 
there? 

In my house had beers, and he drank them. 
One at a time, 
at a time. 

Dié he have any whisky? 
‘bout two-thirty five or so, I gecided to give 
inner to the guests and then a snort tine later 
som2 girls that were coing to another party came 
by and they brought me a bottle ef whisky. 


‘Taat Jid you do with the bottle of whisky; 


He told me, Guadalupe (in¢cicatin¢e the defendant) 

told me ‘Let me have it and I will oven it for 

you,’ but he dic not open it in ny presence. He 

took it to the hallway that leads to the kitchen. . - 


‘irs, ‘ aroneo, about what time va 
vou notice? that thc “efendant *co 
laft che oart:7? 


having Jinner. 


“clock. (Tr. 146- 


4 


‘This testimony showing 
the party until three o’clock ‘as corroborates i Luisa Torres; 


elas 


vvho was a quost a gama nartv. She tostified 


: How Oo vou know what time it was 
he ané@ hie wife and crandchild cans to 
amartront that cay? 


2° clock. 
n£€ter they arrived, did you 2nd your sister, 
or id you and the other lady go to ‘ass with 
nir:? 
“stalla Lasama. 
‘ass (id you go to? 


‘a went, or ratn 2 on he Ivmaculate 
Concepticn. 


“oO vou mow what tine 


‘hen wo arrived tho ‘ass had xlready started. 


‘ofantant trive you and Estalla 


he Zrove to church 


Yo vou know what kind of a car he was driving? 


WoO. 
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30 vou remenber what color it was? 


i 
| 
| 
| 
| 
“lass did vou ao hack to the nartment 


returned to the apartment. There was no 
s0 we cot hac. to the apartment quickly. 
Yo you recall about wnat time it was when you 
smack? 
back? 


I don’t romember. 


Yos. as. directly, yes. 


| 
| 
Dicé veu Jo Cirectly bach after the Vass was 
| 
| 
after you cot back to the anartment was 
soing on? | 
| 
wers some soeee there. However, tne 
ot staxrtcd } ecause Francisca vas still 
i 


~ 
Th! 


bathroom. 


| 

| 
And after vou got back did the jcfendant open a 
whisky bottle? Do you remember that? | 
| 
I romember that before the ~eal was served a bottle 
of whisky was brought to Dona Francisca and that 
the defendant took the bottls from “ona Francisca, 
took it to the kitchen, and when he returned from 
the kitchen the bottle was oman .. - 


Sow long would you say vou hac been back rom Mass 
whaen he as cone 


x | 
I woulé say about “5 :inutes, more or less. 
[Tr. 240-242: 243) | 


left the 


| 
| 
defendant as shown oy the government to have been in 
he presence of a number of witnesses from the time he 
| 


farm in LaPlata, “‘aryland at 9 or 9:39 2.) Sunday ,| October 3, 


| 
1966 [Tr. 109] until he and his wife and daughter arrived at irs. 


‘iarenco'a anartment at 1 P.'*. [Pv."r. 146-147; 240]. The def 
andant took his family and two other ladies to on? o'clock -lass, 
arriving track at thc 2°0artmant at 2" r ‘ There 


leisurely Grant: four heers, on? Gi im n 147). 


35 D.77., some uests b&b a bottle of whisky 


shich the “efenéant opens? and shared a drink with 
“arenco'’s sister [Tr. 147-148]. Whercafter, lunch vas served 


and the defendant lcft th. party about 2:90 P.7%, [Tr. 156]. 


Inasmuch as tice ox : ad been killed by 2:90 P.il.,; 
Proctor saw the bleeding man leave tic apartment buildine 
ator folloved him back vherc he saw a hand on the 
neon t:e Iafendant. The latter's act 
were coverc? “v tne csovernment’s wit: 
ass, tho drinks and varty, until 3.92 
By then, tha murder had long si Decn completed by the 
vaknown man of jpanish-aop2arance. and the covernment has attested 
to the Azfeneant’s alii. 


A. Requested findings of fact an¢ conclusions of 
latr on second question on romance. 


aquests the following findings of fact 


13. The tyitness, Ctharles Duckworth first noticed a 
Snanish-appearing “an when the latter vas in front of 1475 Columbia 
Toad, ‘,, at a Sistance of 30-31 feet from the witness [Ev.‘r. 


191-192; 203]. 


Zou 


| 
| 
| 
14. ~At that time the man was walking fast and then 
running toward the witness [fv.Tr. 191]. 


| 
i5. Duckworth “didn't look too hard at is face® [Ev. 
“or, 176-7]. His attention was primarily attracted by the man 


| 
holding a cloth to his arm with blood on it [Xv.Tr. 220-1). 
| 
| 
16. Duckworth saw the man walking fast or running towards 


| 
for an interval of amnroximately ten seconcs (Ev. Tr. 209). 
| 
17. Duckworth cave a written statement to the police 
sane day which described a Spanish-apvearins “an nude from 


waist uo, showing “a good amount of black hair on ‘iis chest” 


i 
~ 


nith a bluish or purole shirt vrapned arounc his bleeding left 
"19 or 5’11° tall, clean-shaven, with blood on 
| 


nis arms [2 9; Def. Ex. 3). 


Cae eS 


| 
{ 
| 
| 
18. The @efendant was not clean-shaven but had a mus - 


tache [Ev.Tr. 194]: his chest was hairless [fv.tr. 218]; the 


following aay at the lino-up the defendant had no sounds or cuts 
on his left ar. or hand, and had only a small bandaid on his 
right thumb. The van on Columbia Road was blesding so profusely 
from a wound on his loft arm that the police folloved 2 trail of 
4lood for almost a bloc’: [fv.Tr. 108, 112]: and the Berentions 

is only 5°6-1/2° tall [Fv.tr. 279). 
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19, The witness, “ark Proctor sav the man on Columbia 
toad twice. The first time was about 2:09 P...; when he left 
she dGoceased's building, returned some time later, was followed 
un to the avartment Ly Proctor who saw a hana on the floor, and 


later saw the samo man with a bleeding arm while he was playing 


“ith Jirmy Duckworth. 


fendant arrived with his family at "xs. 


‘arenco’s anartmert ; 96 ; he took them and several 
la@ies to one o'clock w‘ass ané returned Jirectly to the apartment 


Scr sk - : he remained at a lunch varty. drinking an@ talking 


watil 3:99 2.7: 


21. The cCefendant was not the “an sean on Columbia noad 


2:40 TD... because he tras at a arty 


number of veonle at chat tims. There vere nise sienificant 


7 


wsical differences betwcon such man 2s described by the boys, 


éefenéant. 


As a result of the foregoing fincinas of fact, this 
court shoul@ make a conclusion of lav that there is no clear 
an2 convincing evidence that the in-court idantifications of 
the defendant by Tharloes Duckworth and ‘ark Proctor had an 


independent source. 
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Assuming that the in-court i¢entifications 
were  ainted, taking into account the 
totality of the circumstances, the error. 
in admitting them in evidence was not harm- 
>neyond a reasonable jJoubt. | 


; . isle . 
The defendant was convicted on murcly circumstantial evi 
| 


dence. “ithout the tainted identification by two of the boys of 
she @¢fentant as the man they had seen on Columbia Bod on the 
afternoon in question, there was no cvidenec to go to the jury 


; : ; noe eee é | 
regarding the quilt of the “efendant. Identification, therefore, 


was a eritical issue anc any error in admitting such evidence 
| 

~ust constitute a prejudicial «rror. 
| 


| 
-n analysis of the evicence in the racord hoth/from the 
witnesses’ statomants given by the boys on the cate of the murder, 


evidentiary hearing; demonstrates that in fact two | different 


were involved. The descriptions of the acfendant at the party, 
| 


which he attend@eé@ until 3:02 D.i:. on Suntay, Xctober 9, 1966, are 
| 
substantially dissimilar from the <ceseriptions of the three boys, 


who purported to see a | exican-aopearing man near the murder 


apartment, starting at 2:90 P.'. on the came afternoon! The 
| 
following table shows the cross discrevancies in the appearance 
| 


rates | 
of the two men. and affirmatively exculvatcs the defendant: 


SBEMIDANT ACOSTA 
ee eee 


pore) 


ree short sleeves 
“itnoss Statement, 
; Sean Ss mxhisre 5> 
RaVietbicle 255] 


Cray work shir 


{iarenco ‘itnass “tatement: 


ry.fr. 142 257] 


mlue stripes shirt 
{Lesama Ev.tr. 253] 


Gray [Reyes “itness 
Statement, Tv. Dofentant's 
Dxnibit 5] 


Grav work trousers [are 


Titness Statement: eae 
243-259] 


e [Lesama, Tv. Tr. 233] 


DARE 


Sad mustache at all 
fPhoto of linc-un, 
Covernment's =Zxhibit 1] 


UNIDPUTIPIZD “UGTRDERSR 


hits shirt or cloth wrapped 
aroun? inft arm [Duckvorth's 
“itness Statement, Dv. Defen- 
Bant’s “xnibit 3, Iv.Tr. 174; 
189) 


eering vhite shirt, all buttons 
except som one torn off 
(Proctor, Tr. 359, 370] 


[Proctor “itncss 
nefendant's 


Dlack or Jark green, tight, 
[Duck:ort!: “Titness statement, 
Defen@ant’s Exhibit 2; Ev.Tr. 
222; Tr. 337] 


AST 


“008 amount of black hair on 
chest [Muckworth “itness State- 
—ent, Defondant's Fxhibit 3: 
rv.tr, 213, 193] 


Duckworth's itness Statement 
daseribed ~an as clean-shaven; 
dic. not describe mustache [Ev. 
Defendant?s Exhibit 3] 


DEFENDANT ACOSTA UNIDENTIFIED “URDEFER 


/USTACHE | 


Proctor’s “litness Statement 
Aia not 4eseribe mustache 
[Fv. Defendant's Exhibit 2; 
Tr. 360) 


BADLY “LREDIUG LFPT AR! 


| 

“Io wouné or bleeding on left Left arn bleeding badly: shirt 

arm or hand [Duckvorth "v. “rapped around it; still dripping 

Sy, 220; Ruiz iFv.Tr. 68] blood profusely {Duckworth Sv.Tr. 
139, 1©3, 221; Proctor Tr. 369] 

emall bandaid on right thumb 

iPhoto of line-up, Covernnent Afficor cons followed trail 

Byhibit Ll: Ev.tr. 69] R of bloca 35 vards [Sv.tr. 103, 
i112) 


Officer Sprowls followed trail 
of »lood 159 yards [Tr. 383-3384] 


: 
sefend@ant 3'5-1/2° tall 5710 ‘11° tal1/ [Duckworth 
{av.tr. 272] “itnes atement, Defendant's 


rxeaibit 3, Bv-Tr. 218] 


She totality of the evidence shors that the nan described 
the boys on Columzia Road was wholly 2issimilar fron the 
physical sopearancc of the @efendant and hence the tainted line- 
up identification supplied the details which tvo ° the boys 


later usec at trial to make a ourported identification. The 
| 


avidence clealy shows that the murder in question was extremely 
>loody ana that the murderer must have hac the blood type of the 
Beceéent on his clothing, hair, body, etc. [Autopsy Report, Tv. 
ndant's Dxhibilt 3]. owever, the 7.2.I. analysis of the 
“afendant's clothine, shoes, fingernail scrapings, and the like 


showed only his blood tyne and none of tc blood type of the 


Zecedent [P.B.I. reports, Iv. Sefengant's Txhibit Wile 


The government purvorted to out into ovidence tre shoes 
allegedly worn by the cefendant at the time of the murder, but 
failed to have the F.2.I. make scientific “ncasurements of the 
alleged imprint. %m the contrary, the 7.°.f. analysis showed 
onlv one Groo of blood on the uoner sortion ef the defendant's 
shoes and the blood tyoe was his own and not tre dece2cnt's. 
smamination of the shess clearly shows tat ths soles had ridges 
=n@ convolutions and had the defendant committed the murder and 
stenred in the Gocoedent's blood, traces of her blood type would 
have been Ciscover2d by the F.8.%. laboratory analysis -- wnich 


they were not. 


Phe fact that there was a »artial latent fincerprint of 
the defencant om a pack of cisarettes in the us ( apartment 
aside the fact that such exnert testimony did not come 


from the F.2-I. but rather from the District of Columbia ‘!etro- 


politan Police officers -- is not incriminating for the specific 


zpos 


reason that ‘tinerva Reyes; the roommate of the ceceased, was the 
nistress of the defendant. In fact, “iss Reyes testified at 
trial that the defendant was the father of her baby, born shortly 
“hereafter, on Uovember 26. 1966 [Tr. 191, 115). surely the 
existence of a »artial latent fingerprint on a pack of cigarettes 
in the avartment occuvied by the cefendant's mistress goes not 


constitute incriminating »roof concerning the murder of her room- 


mate. 


Requestea findings of fact and conclusions 


anon law on third question on remand. 
| 


The tostimony of the ladies at the varty attended 


a. 


oy defendant [iss Reyes, “irs. “‘arenco and ‘rs. Lesama] showed 
that the Sefendant was vearing a blue or cray shirt at that tine. 
“he testimony of Duckworth and Proctor showec that the uniden- 
tified “‘exican on Columbia Road was cither woaring a white shirt 
with the buttons torn off or had a white shirt wranpea around his 
left arm. , 
| 

23. The testimony of the ladies at the party attended by 
she defenjlant showed that the Gefendant was wearing gxay work 
trousers or bluc trousers at that time. The testimony 


worth ané Proctor showed that the unidentified ilexican 


Road was wearine black or lark green tight trousers. 


nce clealy shows that the murder in ouestion was extremely 
>looéy and that the murderer must have hac the blood type of the 
Saceéent on his clething, hair, bodv, etc. [Autonsy Report, Tv. 
-sfendant's Dxbibit 3]. cdowever-. the ™.2.I. analysis of the 
Safendant's clothinc, shoes; fingernail scrapings, and the like 
showed only his blood tyne and none of tc blood tyne of the 


fecedent [f.B.I. renorts, Iv. Defendant's Txhibit 7). 


The government purnorted to put into avidence the shoes 
allegedly worn by the defendant at the time of the murder, but 
failed to have the F.2.I. make scientific ~casurements of the 
alleged imprint. %n the contrary, the 7.>.1. analysis showed 

y one roo of blood on the uoner nortion of the defendant's 
shoes and the blood tyne was his own ani not the dec 
axamination of the shees clearly shows tat tho soles had ridges 
ané@ convolutions ana had t! ionfenaant committed the murder ane 
stenned in the dccadent's blood, traces of hor blood type would 
have been Ciscover2za by the F.8.%. lahoratory analysis -- wnich 


they were not. 


Phe fact that there vas a »artial latent fincerprint of 
the defendant on 2 >.ack of cisarettes in tx Jecedent's apartment 
- asize from the fact that such exnert testimony did not come 


from the F.3-I. but rather from the District of Columbia ‘!etro- 


politan Police officers ~- is not incriminating for the specific 
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| 
reason that ‘tinerva Reyes, the roommate of the Geceased, was the 


if 
~istress of the defendant. In fact, “iss Reyes testified at 


| 
trial that the defendant was the father of her baby, born shortly 
| 
thereafter, on Uovember 26. 1966 [Tr. 191, 116). Surely the 


existence of 2 »artial latent fingerprint on 2 pack of |cigarettes 
| 

in the avartment occunieé by the cefendant's mistress does not 
| 


constitute incriminating proof concerning the murder of her room- 
| 


mate. 


Requestee findings of fact and conclusions 
of law on third question on remand. 


22. The tostimony of the ladies at the party attended 


by defendant [“iss Reyes, Urs. “iarenco and ‘rs. Lesama]} showed 
| 
chat the Sefendant was vearing a Dlue or cray shirt at that tine. 


“he tastimony of Duckworth and Proctor showed that the| uniden- 


i 
tified ‘exican on Columbia Road was cither woaring a white shirt 


| 
: | 
<tith the buttons torn off or had a white shirt wranped) around his 


left arm. 


| 
23. The testimony of the ladies at the narty attended by 
the defendant showed that the cefendant was wearing cray work 


trousers or bluc trousers at that time. The testimony of Duck~ 


worth ane Proctor showed that the unidentified iiexican on Columbia 


Road was wearing black or lark green tight trousers. 
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24. The cefendant had a hairless chest. The :aan Duckworth 


say had a cood anount of black hair on his chest. 


25. The defendant had a mustache. Duckworth and Proctor 


44d not ohserve or eseribe any mustache until after the line-uv. 


26. The Cefendant ha@ a small handaic on his right thum 
snd no vounds or bloe@ing from nis left arm. ‘Xccording to Duck 
worth and Proctor, che left arm of the man on Columbia noad was 
bleeding an’ Jrinping blood profusely. The left arm was bleeding 


50 heavily that the volice officers followec = trail of blood for 


a distance of 635 to 150 vards. 


Iefen@ant's heicht is 5°¢-1/2. Duckworth tes 


-An on Columbia Roa@ was 5'10 tall to 5*11° tall. 


murder in question was extremely bloody and 
vas a oreat de of blood on the floor and walls of the murder 


avartment. 


29. Mo blood of the Cecedent's tyne was found anywhere 
woon the defendant nor his clothing, sn@ the small drops of blood 


which came from his right thumb wore solely of his own blood type. 


P.3.I- analysis of the “efenaant’s clothing, 


shoes, fingernail scrapings and other nhysical objects showed only 


his own blood tyne and none of the blood tyoe of the 


x 


31. The defendant's shoes, analyzcc by the P.BeI-, con 
tained ridges anc convolutions in the soles, but none of the 
Beced@ent’s blood tyne was found. therein. Thc upper poxtion of 
one of the shoes contained a small Aron of blood which was the 


2efendant's blood ty x only. 


32. ‘The witness, “inerva Reyes, wno was tac roommate 
feceased girl, wv and ha@ heen the mistress of the aeft-- 
andant and tie latter was named by her as the father of her child, 
born on uovem>er 26; 1966. ‘The defendant had access to his 


wistress's apartmont which she shared with the deceased as her 


roommate. 


>s a result of the foregoing findines of fact, this court 
shoulda make a conclusion of law that taking into account the 
totality of the circumstances, the error of the trial court in 
admitting into ovidencs the tainted in-court identifications was 


prejudicial and was not harmless beyond a reasonable doubt. 
From che foregoing analysis of the record in this case, 

including the facts adduccd at the evidentiary hearing, it is 

apparent that % ? been a miscarriage of justice. The 


avidence was not onlv insufficient to identify the defendant, 


| 
but in fact there vas insufficient evidence to go to the jury, 
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ana the ccfendant was and is entitled to 2 Airecte¢ verdict of 


acquittal. 


Respectfully subrittec, 


DAM? ANSKY, DICKEY, QUINT & GORDON 


SY > 


farshall =. Taller 


Sonert o. Roadman 
1120 Connecticut Ave2., 
“lashington. >. C. 20036 


=) dugo 2s 
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ISSUES PRESENTED * 


In the opinion of appellee, the following issues are 
presented: 


| 1) Has a Stovall issue been preserved for appellate 
consideration, and if so, were the limits set by the de- 
mands of due process exceeded by a four or five man line- 
up held approximately 24 hours after the offense which 
was attended by witnesses who picked appellant out freely 
and without suggestion and who saw the man they iden- 
tified as appellant under favorable viewing conditions on 
the scene? 

2) Was the evidence taken as a whole sufficient to 
permit the jury to find appellant guilty of second de- 
gree murder? . 

3) Was the evidence sufficient to permit the jury to 

find premeditation and deliberation, and if not, was ap- 
pellant unduly prejudiced by the submission of first de- 
gree murder to the jury? 
" 4) Did the trial judge abuse his discretion in not per- 
mitting appellant to interrupt the Government’s case to 
idemonstrate that his chest was hairless when he did per- 
mit such a demonstration with an explanation of its pur- 
pose after the Government had rested? 


* This case has not previously been before this Court under the 
same or similar title. 


INDEX 


Counterstatement of the COSC cee enneeen ncn enn 


1. The testimony of the deceased’s roommate and her 
neighbors at 1465 Columbia Road, Northwest ....----- = 


2. The testimony of Mrs. Vischer . ———— 


3. The testimony of persons at Fransisca Marenco’s 
party at 1763 Columbia Road, Northwest -.-.------------— 


. The deputy coroner’s testimony 


. The eyewitness testimony of the three young boys who 
were in the 1400 block of Columbia Road, Northwest, 
in the late afternoon of October 9, 1966 —-----—-------—--- 


6. The testimony of the police officers —-.—---—--- 


7. The testimony of the fingerprint and blood analysis 
experts Se eee 


8. Appellant’s exhibition of his chest to the jury 
Argument: 


I. Appellant should be foreclosed from raising the Stovall 
issue on appeal, but, in any event, the record illustrates 
that the lineup held was not so impermissively sug- 
gestive as to give rise to a very substantial likelihood 
of irreparable misidentification ——--———--—————------ 


II. The evidence taken as a whole was more than sufficient 
to permit the jury to find appellant guilty of second 
degree Murder ane 


III. The evidence was sufficient to permit a reasonable jury 
to find premeditation and deliberation beyond a rea- 
sonable doubt, but even if erroneous, the submission 
of first degree murder to the jury did not unduly 
prejudice appellant. ---v-m——-e--e 


IV. The trial judge did not abuse his discretion in not per- 
mitting appellant to interrupt the Government’s case 
to demonstrate that his chest was hairless when he 
did permit such a demonstration with an explanation 
of its purpose after the Government had rested 


Conclusion —.. 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 21,754 


Patricio MENDOZA-ACOSTA, APPELLANT 


uv. 


UNrrep STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On October 9, 1966, Leticia Salazar was murdered in 
brutal fashion inside her residence, apartment 41, 1465 
Columbia Road, Northwest. On November 15, 1966, the 
Grand Jury filed its indictment charging appellant with 
first degree murder in violation of 22 D.C. Code § 2401. 
The seven day trial before Judge Walsh began on De- 
cember 14 and ended on December 22, 1967 when the 
jury found appellant guilty of the lesser included offense 
of second degree murder (22 D.C. Code § 2403). On 
March 1, 1968, a sentence of from 15 years to life im- 
prisonment was imposed. 


(1) 
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1. The testimony of the deceased’s roommate and her 
neighbors at 1465 Columbia Road, Northwest. 


Teresa Cuenca, the Government’s second witness,’ lived 
in apartment 33, 1465 Columbia Road, Northwest, on Oc- 
tober 9, 1966 and had known the deceased, a resident of 
apartment 41, for four years (Tr. 25). She had seen ap- 
pellant a few times in the deceased’s apartment in com- 
pany with his wife (Tr. 27-28). On the morning of Octo- 
ber 9 Miss Salazar had visited the Cuenca apartment. A 
melancholy person, she had seemed sadder than usual 
that morning. (Tr. 29-30, 50-51.) Miss Salazar was to 
have returned to the Cuenca apartment at 5 p.m. for a 
party and at 5:00 or 5.05, as she had not arrived, the 
witness went upstairs, knocked on her door and “saw 
blood on the wall.” She looked for a man to go into the 
apartment to investigate but could not find one and so 
returned to her own apartment. (Tr. 30-32.) Frightened 
and uncertain what they should do, Teresa, her sister and 
a guest waited in this apartment until her other sister, 
Toflia, came home at around 6 p.m. Toflia then went 
upstairs and found the deceased and the police were 
called. (Tr. 32-33, 45-58.) 

Toflia Cuenca, who lived with her sister, Teresa, in 
apartment 33, 1465 Columbia Road on October 9, 1966, 
was acquainted with Miss Salazar and visited her often 
(Tr. 60, 64). Appellant’s wife had lived with Miss Sala- 
zar before her marriage, and afterwards the Mendoza- 
Acostas had lived for a time on the third floor of the 
building (Tr. 65-66). Arriving home from work on Octo- 
ber 9 at about 6 p.m., Toflia learned of the “blood on the 
door” and with her sister, Isabel, went up to apartment 
41 to investigate. When there was no response to her 
knocking she opened the door and saw Miss Salazar’s body 


2In all the Government called 20 witnesses. Appellant did not 
testify himself or present other witnesses. Henry H. Hecht, Jr., 
the first trial witness, who employeed deceased as a laundress, testi- 
fied to identifying her body at the D.C. Morgue on October 10, 1966 
(Tr. 17-18, 21-22). 
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on the floor. She retreated screaming to her apartment. 
The police were then called.? (Tr. 72, 75-76.) 

Minerva Reyes was the deceased’s roommate in apart- 
ment 41 on October 9, 1966 and last saw her alive the 
previous Friday, October 7 (Tr. 99, 103). At the time 
of the murder Miss Reyes was pregnant by appellant, the 
only man she had had any association with in Washing- 
ton. She had known appellant about a year at that time 
and was a friend of his wife, whom she saw frequently. 
The baby was born on November 26, 1966. (Tr. 98-99, 
101, 103, 116-17, 124.) In response to the deceased’s in- 
quiries as to who was responsible, Miss Reyes discussed 
the pregnancy but without disclosing the name of the 
prospective father. The matter had, of course, been aired 
with appellant. (Tr. 112-13, 118-19, 124.) After their 
marriage appellant and his wife had lived in apartment 
35, 1465 Columbia Road, and then moved to the Habre de 
Venture farm (Tr. 108-05). Appellant had on occasion 
visited apartment 41 in company with his wife (Tr. 101). 
Miss Reyes testified that he sometimes smoked New- 
port cigarettes (Tr. 112). She had never seen any men 
come to visit the deceased (Tr. 103). 

On the evening of October 8, 1966, Miss Reyes journ- 
eyed to Waldorf, Maryland. There she was picked up 
by the Mendoza-Acostas in a blue station wagon and 
spent the night with them on the farm. The next morning 
all three departed in the same blue car, which she un- 
derstood belonged to the farm owner, and she was dropped 
off at work at the Georgetown Hospital in Georgetown at 
around 11 a.m. (Tr. 106-11.) So far as she knew appel- 
lant had not brought a change of clothes with him that 
morning (Tr. 109). 


2. The testimony of Mrs. Vischer 


Mrs. Helen C. Vischer was the owner of Habre de Ven- 
ture, a 300 acre farm in Port Tobacco, Maryland. She 
and her husband, recently deceased, had owned and oper- 


? Both Cuenca sisters testified that the deceased smoked N ewport 
cigarettes (Tr. 34, 70). 
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ated the farm together at the time of the murder. (Tr. 
187-88.) In the spring of 1966 appellant had been hired 
to work on the farm. At the same time his wife was 
hired to work inside the house. However, three or four 
weeks after the Mendoza-Acostas had arrived, Mrs. Men- 
doza-Acosta traveled to Mexico and stayed some one and 
a half to two months. (Tr. 189-91.) While she was gone 
a Minerva came and stayed several weekends with appel- 
lant in the house which he occupied on the farm. Appel- 
lant had requested Mrs. Vischer not to tell his wife about 
Minerva. (Tr. 189, 93-94.) 

The Vischers owned a blue Volkswagen station wagon 
which appellant was sometimes given permission to use. 
On October 8 he asked to borrow the car to take his wife 
and child to church. Permission was given but with an 
instruction not to drive into Washington. The car was 
missing on Sunday. (Tr. 194-95.) On Saturday when 
the car was lent there were no blood stains inside, but 
when Mrs. Vischer next saw the car the seats were cov- 
ered with blood stains (Tr. 196-97). The automobile trip 
from the farm to the White House, 35 miles, would take 
one hour (Tr. 206). 

Appellant had access to a tool shed on the farm, and 
along with usual garden implements he had occasion to use 
a pruning knife which Mrs. Vischer described as a “very 
sharp, slightly curved knife... effective for cutting through 
a heavy branch.” This object had a blade some five inches 
long and a brown wooden handle of three to four inches. 
When using it appellant would keep in in his pocket. 
When Mrs. Vicher checked the shed shortly after appel- 
lant’s arrest, she found missing this pruning knife and a 
pair of hedge clippers. While the shed was not kept locked, 
any stranger on the farm would have been challenged by 
the dog. The farmer, Andre, never went into the shed, 
but another employee, John, sometimes did.* (Tr. 197- 
200.) 


2Mrs. Vischer also stated that Government’s Exhibit No. 1 for 
identification, a gold medal and chain, resembled what appellant 
wore around his neck (Tr. 201). There were a total of 21 Gov- 
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3. The testimony of persons at Fransisca Marenco’s party 
at 1763 Columbia Road, Northwest. 


On October 9, 1966, Mrs. Fransisca Marenco gave a 
party at her apartment on Columbia Road. Arriving at 
around 1 p.m., appellant and his wife soon left to take 
Estella and Luisa to church. Mrs. Marenco saw the 
group at around 2 p.m. after their return. Appellant 
thereafter drank four beers. The witness decided to serve 
dinner at around 2:35, and shortly thereafter a fifth of 
whiskey was left at the apartment by “some girls.” (Tr. 
144, 146-47, 170.) Appellant said to her, ‘Let me have it 
and I will open it for you.’ The seal was intact when the 
witness handed the bottle to him. He did not open it in her 
presence, however, but took it into the hallway leading into 
the kitchen. Opening the bottle with a twisting motion, 
appellant “seemed to have something” in his hand to ac- 
complish this task. He took a glass of whiskey. (Tr. 147- 
48, 178.) 

Later at around 3 p.m. she noticed that appellant had 
left the premises. The bottle had also disappeared. He 
did not return until 7:30 p.m. and was then wearing a 
different outfit. Originally clad in a dark suit, he re- 
turned in another suit with green trousers and a white 
shirt. (Tr. 149-50.) When his wife opened the door to 
receive him, he asked her to ‘[l]ook at what happened to 
my finger.’ He had smashed it on the car door, he ex- 
plained. (Tr. 150.) 

Mrs. Marenco thought that the deceased lived about 
four blocks away (Tr. 158). She recognized Exhibit 1, 
the gold medal and chain, as similar to one worn by ap- 
pellant. She did not see him wear it on October 9. (Tr. 
161.) 

Ophelia Espinoza testified that on October 9, 1966 she 
was living with her sister, Fransisca Marenco, in apart- 
ment 28 at 1763 Columbia Road. Appellant and his wife 


ernment exhibits for identification at trial, and all were eventually 
admitted into evidence. There were no defense exhibits. Herein- 
after, references to a Govrnment exhibit will be simply to, e.g., Ex- 
hibit 1. 
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came over but then left to go to church. When they re- 
turned appellant drank some beer and two shots of whis- 
wey. Appellant had opened the whiskey bottle. After 
seeing it in his hand, the witness heard a slapping sound 
and “looked up and... noticed he had hidden his 
right hand behind him.” After eating lunch, appellant 
disappeared. Uninjured when he left, appellant remark- 
ed on his return that he had smashed his finger on the 
ear door. (Tr. 212-16.) 

Miss Estalla Lesama, the next witness, also resided at 
1763 Columbia Road in apartment 28 on October 9, 1966. 
After appellant and his wife had arrived at about 1 p.m., 
the witness was driven to church by appellant in a small 
ear. (Tr. 224, 226.) When they were back in the apart- 
ment dinner was served. Appellant opened a bottle of 
whiskey, but the witness could not recall how he did it. 
When the meal was served, appellant was not present 
and people inquired amongst themselves as to his where- 
abouts. (Tr. 228.) When he returned at 7 or 7:30 p.m., 
he had changed his clothes. Exhibit 1 looked to the wit- 
ness like the medal and chain appellant was wearing ear- 
lier in the day, but which she did not see on him that 
night. (Tr. 230-32.) 

Witness Luisa Torres was a fourth resident of 1763 
Columbia Road, apartment 28, on October 9, 1966. After 
the Mendoza-Acostas came over that day, appellant drove 
her to church in a blue car. After church the car was 
parked in front of 1763 Columbia Road. During the 
serving of dinner at around 3 p.m. she noticed that appel- 
lant had left. He returned that evening at around 7:30 
in different clothes with the information that he had 
smashed his finger on the car door. (Tr. 239-44, 248, 253- 
54.) 

4. The deputy coroner’s testimony 


Dr. William J. Brownlee, a Deputy Coroner for the 
District of Columbia, went to apartment 41, 1465 Colum- 
bia Road, Northwest, on October 9, 1966. The premises 
was a one bedroom apartment. The deceased was lying 
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on her back in the foyer leading to the apartment 
entrance with her feet towards the entrance. (Tr. 256, 
258-59.) A pool of blood 18 inches by six feet ran from 
her neck towards the living room and another, two feet 
wide, was in front of a dresser in the living room. In 
addition there were blood droplets scattered throughout 
the apartment. (Tr. 260.) Miss Salazar was dead when 
Dr. Brownlee first saw her. An autopsy at the D.C. 
Morgue revealed “multiple slash wounds” on the neck, 
face, arms and back. (Tr. 261.) The major neck wound 
had completely severed the sternocleidal mastoid muscle 
(the large muscle on the side of the neck), the jugular vein 
and 80 per cent of the carotid artery and continued into 
the trapezius muscle and the bones at the back of the 
neck (Tr. 262-63). There was a major chest wound, 
seven wounds on the lower left arm and eight on the 
lower right (Tr. 264-65). The wounds were “cleanly 
incised” (Tr. 261). Dr. Brownlee opined that 


Wounds of this nature would be inflicted by a sharp 
instrument and particularly the wound on the right 
[side of the neck] would require a sharp instrument 
with fair weight, that is, it would have to be a fairly 
heavy instrument as well, not only sharp but heavy. 
(Tr. 265-66.) 


The weight was necessary because some of the wounds 
“did go into the bone” (Tr. 266). The cause of death 
was massive hemorrhage secondary to the multiple 
wounds. The deceased had a .07 blood alcohol count which 
indicated that she had been drinking but was not intoxi- 
eated. (Tr. 267.) Dr. Brownlee identified Exhibit 2 as a 
blood sample he took from the corpse and Exhibit 3 as one 
he took from appellant at the Homicide Squad on October 
10 (Tr. 273, 275-76). The body was identified as that of 
Leticia Salazar in his presence on October 12, 1966 by 
Henry E. Hecht, Jr. and a Judith E. Ciana (Tr. 276). 
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5. The eyewitness testimony of the three young boys who 
were in the 1400 block of Columbia Road, Northwest, in 
the late afternoon of October 9, 1966. 


Luis F, Viteri, nine years old, of 1475 Columbia Road, 
testified that on a Sunday back in October of 1966 he was 
talking to a lady in front of her house, which was next to 
1475 Columbia Road, when he saw a man come running 
from a location next to his house to a blue station 
wagon (Tr. 303-05, 308). The man, with no shirt on, had 
black hair and a mustache (Tr. 307-08). When the prose- 
eutor inquired whether Luis saw that man in the court- 
room, the defense registered objection “based on the 
Wade case” and there was a bench conference (Tr. 308- 
09). There defense counsel cited United States v. Wade * 
and after discussion of that case the defense agreed to 
give the boy an opportunity to identify appellant (Tr. 
309-11). Luis then testified that the man he had seen was 
light complected and appeared to be Spanish looking. 
The prosecutor then asked, “Do you see him here today? 
Do you see anybody that looks like him? Do you see any- 
body in the room that looks like this man?” “No,” re- 
sponded the witness. (Tr. 312.) The car, said Luis, was 
parked near 16th Street and the man had had blood on his 
hand and a chain around his neck. Exhibit 1 looked like 
that chain. (Tr. 319.) 

The following trial day, December 19, 1967, there was a 
colloquy out of the presence of the jury prefatory to the 
testimony of Charles Duckworth, the second of the three 
young boys. The prosecutor proffered that Luis Viteri 
had viewed a four or five man lineup in La Plata, Mary- 
land on October 10, 1966. He understood that the defense 
was making a motion under Wade and Stovall. (Tr. 
326-27.) The defense then stated its opposition to the 
identification testimony of the young witnesses “for the 
simple reason .. . that at the lineup in La Plata, Mary- 
land, . . . [appellant] was without counsel.” The defense 


4388 U.S. 218 (1967). 
5 Stovall v. Denno, 388 U.S. 293 (1967). 
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asserted that at the lineup appellant was the only Mexican 
in a group of Anglo-Saxons. (Tr. 327.) Counsel re- 
peated that the objection was based on Wade, which he 
said granted appellant the right to counsel at such a 
lineup (Tr. 328). The prosecutor then proffered that 
the witnesses picked appellant out of the lineup freely, 
voluntarily and without suggestion. There were no other 
Mexicans in the lineup, he continued, because none was 
available. (Tr. 329.) The trial court after further dis- 
cussion overruled appellant’s objection to the courtroom 
identifications (Tr. 232). 

Charles A. Duckworth, 15 years old, then took the stand 
before the jury. At around 4:30 or 5 p.m. October 9, 
1966, he was outside in the front yard of his home at 
1479 Columbia Road, Northwest. (Tr. 333, 336, 346.) 
Mark Proctor was in the next yard. Looking up, Charles 
saw a man walking rapidly down Columbia Road towards 
15th Street. (Tr. 337-38, 346.) The man had blood on his 
left arm with a shirt wrapped around it (Tr. 337, 339, 
348). He was wearing dark pants, black shoes and no 
shirt. He had black curly hair, a mustache and, said 
Charles on cross-examination, hair on his chest. He was 
dark skinned and of Spanish appearance (Tr. 337-38, 
343.) Unable to say where the man had come from, 
Charles first saw him in front of 1475 Columbia Road 
(Tr. 388). The sun was out, the man passed by within 
eight to ten feet, Charles was able to look at his face and 
had him under observation for some 45 seconds. (Tr. 348- 
49.) He noticed no jewelry on him. At the sound of an 
approaching ambulance the man broke into a trot. (Tr. 
338). Asked whether he saw the man described in the 
courtroom, Charles replied, “Yes, I think so,” and pointed 
out appellant (Tr. 339). 

After eliciting from Charles on cross-examination 
that the man he saw had hair on his chest, defense coun- 
sel at the bench requested permission for appellant to 
bare his chest to show it was without hair. After a dis- 
cussion, a portion of which was off the record, the court 
ruled, “I don’t think we should do it at this time. We 
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‘may do it at a future time. So you can reserve your 
request.” (Tr. 344-46.) 
' Mark Proctor, the final of the youthful eyewitnesses, 
' yesided at 1930 15th Street, Northwest, on October 9, 
1966. (Tr. 356-57). That afternoon at around 4 or 5 
_p.m., he went to a store at 14th Street and Columbia 
' Road to buy candy for his brother and then walked up 
Columbia Road to Charles Duckworth’s house. There 
' while playing and talking he saw a man come out of a 
building two buildings down from where Charles lived. 
(Tr, 358.) The man, in need of a shave and of Spanish 
appearance, was wearing a white shirt, but all but its 
top button had been torn off. His left hand was bleeding, 
and he was also wearing old shoes and a gold cross and 
chain. (Tr. 358-59, 370.) Mark unequivocally identified 
appellant as the man he had seen. (Tr. 360). Exhibit 1, 
the gold medal and chain, said Mark, looked “just like” 
the one seen that day (Tr. 364). The man passed him at 
a distance of five or six steps and walked rapidly to the 
intersection of Columbia Road and 15th Street and then 
down the latter. After appellant had left, Mark walked 
into the building appellant had vacated. “(B]lood marks” 
led down the steps of the building along Columbia Road 
towards 15th Street. (Tr. 359-62.) Mark also saw appel- 
lant a second time after he had gone home and given the 
candy to his brother. From his house located on 15th 
Street one half block from Columbia Road he saw appel- 
lant coming up 15th Street. (Tr. 376.) 


6. The testimony of the police officers 


Officer James E. Sprowls, Special Operations Division, 
was in Scout 2 with his partner on October 9, 1966 at 
5:30 or 6 p.m. when he received a radio run to go to 
1465 Columbia Road, Northwest, apartment 33 (Tr. 377- 
79). Ladies in that apartment took him to apartment 41 
and there he opened the door and confronted a body on the 
floor (Tr. 379-81). There was some disarray in the apart- 
ment, but he touched nothing. A trail of blood led from 
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the apartment all the way to 15th Street and Columbia 
Road. (Tr. 381-83.) 

Detective Robert B. Spicknall, Jr., Homicide Squad, a 
participant in the investigation of the murder, arrived at 
the scene after 6 p.m. October 9, 1966 (Tr. 462). The 
body was lying just inside the apartment door. There 
were no weapons about and the living room, he recalled, 
was orderly except for the presence of blood. (Tr. 463- 
64.) Later that evening after conducting an investiga- 
tion Detective Spicknall journeyed to the La Plata, Mary- 
land, Sheriff’s Office, arriving at 2:51 a.m., and then to 
the Vischer farm (Tr. 464-67). Mr. Vischer escorted him 
to appellant’s house and inside a blue Volkswagen station 
wagon parked alongside that house he observed what ap- 
peared to be blood on the seat, floor mat, head liner and 
gear shift. Appellant answered his knock on the door of 
the house and was placed under arrest. Appellant had a 
bandage on a finger of his left hand. (Tr. 468-69, 509.) 
A pair of shoes, Exhibits 5A and 5B, was taken from his 
person (Tr. 470-73). The witness also received from 
appellant a portion of the white shirt appellant put on 
when the police arrived (Exhibit 6). He also recovered 
a blood sample from the floor mat and blood scrapings 
from the front seat of the Volkswagen (Exhibits 7 and 
8 respectively). (Tr. 473-76, 487.) On cross-examination 
the defense elicited that after arrest appellant had stated 
in answer to the witness’ questions that he had been in 
Washington the previous day and that he had injured his 
hand on the car motor on his way back from Washington 
(Tr. 504). 

Lt. Samuel E. Wallace, on the Homicide Squad on 
October 10, 1966, went to the Sheriff’s Office in La Plata, 
Maryland, on October 10, 1966. There he saw appellant 
and recovered the following from appellant’s person: 
Exhibit 1, a gold medal and chain he had around his 
neck: Exhibit 10, a band-aid from his thumb; and Ex- 
hibit 11, his white shirt. (Tr. 512-13, 516-20.) 

Detective Stanley D. Alexander, Homicide Squad, also 
saw appellant in La Plata on October 10 and took his 
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finger and palm prints, Exhibits 12A, 12B and 12C (Tr. 
536-41). 

Detective Sergeant Charles C. Samen, with the Homi- 
cide Squad on October 9, 1966, went to 1465 Columbia 
Road, apartment 41, with Detective Spicknall at around 
6:30 p.m. that day (Ty, 543-44). There was no weapon 
in the hands of the deceased or in the apartment (Tr. 
549-50). He observed left in blood approximately three heel 
prints which had four ridges on the walking surface and 
were 234 inches wide and 3% inches long. On the prints 
was an area where the pattern had been worn away. 
Exhibits 18A through 18E he identified as photographs 
of one of the prints. (Tr. 551-52, 563.) Shown Exhibits 
5A and 5B, the shoes recovered from appellant by De- 
tective Spicknall, he described the heels as 234 inches in 
width and almost 314 inches in length and with four 
ridges running from the front and disappearing in the 
rear in the worn area (Tr. 566-68). In the hallway just 
outside the apartment he found a Newport cigarette butt 
with blood on it (Exhibit 13) and in the living room on 
an end table a partially filled pack of Newport cigar- 
ettes which appeared to have a fingerprint (Exhibit 19) 
(Tr. 548, 552-53, 555, 569). He also took blood scrap- 
ings and placed them in vials from two areas in the living 
room (Exhibits 14 and 16), from the hallway just outside 
the apartment (Exhibit 15) and from the apartment 
foyer (Exhibit 17) (Tr. 560-61). 


7. The testimony of the fingerprint and blood analysis 
experts 


Officer Walter R. Capps, Identification Bureau, was first 
qualified as a fingerprint expert (Tr, 582-87). On October 
9, 1966 while inside apartment 41, 1465 Columbia Road, 
he dusted Exhibit 19, the Newport pack, for fingerprints. 
The pack was either lying on the floor or was handed to 
him by a member of the Homicide Squad. Capps was able 
to lift one latent fingerprint (Exhibit 20). (Tr. 587- 
90.) After receiving Exhibits 12A, B and C, appellant’s 
known finger and palm prints, from Detective Samen, 
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he made a comparison and found that the latent print 
matched the middle left finger of the known prints* (Tr. 
591-93). The witness stated that he could not tell how 
old the latent print was when discovered. Such a print 
would last approximately three or four days (Tr. 605-06.) 

FBI Agent Cornelius J. MeWright, the final trial wit- 
ness, was qualified as an expert in blood analysis (Tr. 
611-13). He testified that the deceased’s blood, Exhibit 
2, was Group O and appellant’s, Exhibit 3, was Group B. 
Forty-five per cent of the American population belongs 
to Group O and 10% to Group B. (Tr. 614-16.) Tests 
run by the witness revealed the following to contain 
Group B blood: the upper portion of Exhibit 5A, one of 
appellant’s shoes; Exhibit 6, the piece of appellant’s white 
shirt; Exhibit 18, the cigarette butt; and Exhibit 15, 
scraping from the hallway outside apartment 41 (Tr. 
617-18, 621-22, 627-29). The two blood scrapings from 
the living room floor and the one from the foyer, Ex- 
hibits 14, 16 and 17 respectively, were Group O blood 
(Tr, 626-27, 629-31). There was blood on the following 
but of indeterminate Group: Exhibit 7, scraping from 
the Volkswagen floor mat; Exhibit 8, scraping from the 
Volkswagen seat; Exhibit 10, the band-aid taken from 
appellant; and Exhibit 11, the rest of appellant’s white 
shirt (Tr. 618-21, 623-26). 


8. Appellant’s exhibition of his chest to the jury. 


After the Government had rested following Agent Mc- 
Wright’s testimony, the trial court heard and denied mo- 
tions for judgment of acquittal of first and second degree 
murder (Tr, 658-74). Before the jury was again brought 
in, the defense renewed its request to have appellant show 
his chest to the jury. The prosecutor had no objection and 
permission was granted by the trial court. (Tr. 684-85.) 
Thereafter in the presence of the jury appellant did show 
his chest to the jury after a prefatory statement by coun- 


6 Exhibit 21 was a photo-enlarged copy of the latent print and 
the known print it matched which was used in Officer Capps’ testi- 
mony. The witness explained to the jury the basis for his opinion 
that the latent print matched the known print. (Tr. 597, 599-604.) 
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sel that there had been identification testimony from one 
witness that the man seen “had a lot of hair on his 
chest and so... he will at this time take off his coat and 
his shirt . . . to show the jury ... that he actually has 
no hair at all on his chest” (Tr. 689-90). 


ARGUMENT 


J. Appellant should be foreclosed from raising the Stovall 
issue on appeal, but, in any event, the record illustrates 
that the lineup held was not so impermissively sug- 
gestive as to give rise to a very substantial likelihood 
of irreparable misidentification. 


(Tr. 107, 109-10, 194, 308-12, 326-32, 337-39, 343, 
348-49, 358-62, 364, 369-70, 469, 509, 516-17) 


Appellant contends that the lineup in La Plata, Mary- 
~ land on October 10, 1966, denied him due process of law. 
Initially, we do not think that he ever predicated his 
objection to the lineup below on due process or Stovall 
grounds, as distinct from right to counsel or Wade 
grounds.’ Having thus failed to raise the Stovall issue in 
the trial court, appellant should under familiar doctrine 
be foreclosed from raising it in this Court." 

On the merits, Simmons v. United States, 390 U.S. 377, 
384 (1968), seems to establish that an identification pro- 
cedure does not violate due process unless it “was so im- 
permissively suggestive as to give rise to a very sub- 
stantial likelihood of irreparable misidentification.” ° 


7 Defense counsel’s objection to Luis Viteri making an identi- 
fication was “based on the Wade case” (Tr. 308-11). At the colloquy 
before the testimony of Charles Duckworth, defense counsel again 
based his identification testimony objection on Wade and the right 
to counsel (Tr. 326-32). 


8 Stovall v. Denno, supra, was decided June 12, 1967, and the 
instant case was tried in December 1967. Compare Wright Vv. 
United States, D.C. Cir. No. 20,153, decided January 31, 1968, 
and (Calvin F.) Smith Vv. United States, D.C. Cir. No. 20,773, de- 
cided June 7, 1968, cases tried prior to June 12, 1967. 


9 “J should in all honesty confess that, when the Supreme Court 
says a conviction should be set aside only if a given procedure is 
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While no Stovall hearing was held, the record does strong- 
ly indicate, through the proffers of Government and de- 
fense counsel, that the limits set by the demands of due 
process were not exceeded here. First, appellant was 
exhibited to the identifying witnesses not alone but as 
one person in a four or five man lineup (Tr. 326-27, 
329) .° Second, the confrontation was no more than ap- 
proximately 24 hours after the witnesses had seen the 
man on Columbia Road (Tr. 326) and thus involved “cir- 
cumstances of fresh identification” which are “elements 
that if anything promote fairness, by assuring reliability, 
and are not inherently a denial of fairness.” Wise v. 
United States, 127 U.S. App. D.C. 279, 282, 383 F.2d 206, 
209 (1967), cert. denied, 390 U.S. 964 (1968). Finally, 
there is the prosecutor’s proffer that the witnesses picked 
appellant out of lineup freely, voluntarily and without 
suggestion (Tr. 329).% See Simmons v. United States, 
supra at 383. 

Moreover, the viewing conditions and the observations 
made by Charles Duckworth and Mark Proctor on Colum- 
bia Road negate any inference that the lineup confron- 
tation created a substantial likelihood of irreparable 
misindentification. Each young man was able to give a 


‘tmpermissively suggestive’, I derive an impression of an intima- 
tion that a procedure may be permissively suggestive and that a 
conviction is not to be set aside for such a flaw. Similarly I derive 
impressions from the adjectives appended to ‘likelihood’ and ‘mis- 
identification’.” (Calvin F.) Smith v. United States, supra (slip op. 
at 4-5) (dissenting opinion of Prettyman, J.) It is the Government’s 
position that a confrontation does not violate due process unless it 
is truly “shocking” and violates shared and fundamental concepts of 
ordered liberty. See pp. 10-20 of the Government’s Supplemental 
Memorandum on rehearing en bane in (Malcus T.) Clemons Vv. 
United States, D.C. Cir. No. 19,846 (argued en banc August 2, 
1968). 


10 That appellant was the only person of Mexican appearance can 
hardly be considered shocking police conduct when there were 
no other Mexicans available to place in the lineup (Tr. 327, 329). 
See Wright v. United States, supra (slip op. at 7). 


™ The proffered absence of suggestion is corroborated by Luis 
Viteri’s failure to make a trial identification, an indication that he 
did not make a lineup identification either (Tr. 312). 
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rather detailed description of the man and his move- 
ments (Tr. 337-39, 348, 348, 358-60, 370)..* Charles did 
not see where the man came from but observed him from 
as close as eight to 10 feet, had him under observation for 
45 seconds in broad daylight and was able to see his 
face (Tr. 338, 348-49). Mark’s period of observation 
must have been longer because he saw the person he 
identified as appellant emerge from the building where 
the murder occurred. That man passed within five or six 
steps and Mark could also see his face. (Tr. 358, 360- 
62.) * 


II. The evidence taken as a whole was more than sufficient 
to permit the jury to find appellant guilty of second 
degree murder. 


(Tr, 31-32, 106-11, 112, 146-48, 149-50, 178, 194-97, 
197-200, 206, 215-16, 226-27, 228, 230-32, 249-44, 
253-54, 265-66, 308, 319, 336-39, 343, 346, 348-49, 
358-62, 369-70, 470-73, 504, 544, 548, 551-53, 563, 
566-68, 569, 587-93, 605-06, 614-16, 617-18, 627-29, 
701, 727, 733) 


Appellant contends that there was insufficient evidence 
for the jury to conclude that he was the killer and that 


%2 The fact that the man was bleeding and walking rapidly plus 
the state of his shirt no doubt caused the young men to rivet their 
attention upon him (Tr. 337-39, 348, 358-59, 370). 


13 Further indications that Mark’s identification and Charles’ 
were not mistaken are: 1) Mark noticed that the man was wearing 
a gold medal and chain which looked “just like” Exhibit 1, which was 
later taken from appellant’s person (Tr. 359, 364, 516-17) ; 2) when 
arrested appellant did have an injury to his left hand as Mark de- 
scribed the man he saw did (Tr. 359, 369, 469, 509); and 3) Luis 
Viteri said that the man got into a blue station wagon, an accurate 
partial description of the blue Volkswagen station wagon appellant 
was driving that day (Tr. 107, 109-10, 194, 308). See (Calvin F.) 
Smith v. United States, supra (slip op. at 6) (dissenting opinion) ; 
Hanks v. United States, 388 F.2d 171 (10th Cir. 1968): Common- 
wealth v. Bumpus, 3 Cr. L. Rptr. 3207 (Mass. Sup. Jud. Ct. 1968). 
Again, as to whether the identifications were correct, see Appellant’s 
Br. at 15, where it is suggested that if first degree murder had not 
been submitted to the jury, appellant might have testified that he 
killed Miss Salazar but that the killing was manslaughter. 
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therefore his motion for judgment of acquittal should 
have been granted on both first and second degree murder. 
The motion on second degree murder** was properly 
denied if the evidence, when viewed in the light most 
favorable to the Government, was such that the jury 
could have found guilt beyond a reasonable doubt. The 
requirement is not that the evidence compel a guilty 
verdict, only that it be sufficient to permit either a verdict 
of guilty or not guilty.* 

The evidence taken as a whole was more than sufficient 
to submit at least second degree murder to the jury. We 
summarize that evidence with reasonable inferences the 
jury could draw therefrom. Driving the blue Volks- 
wagen station wagon belonging to the Vischers, appel- 
lant and his wife dropped Minerva Reyes at her place 
of employment in Georgetown on Sunday morning, Octob- 
er 9, 1966, and then arrived at Fransisca Marenco’s apart- 
ment at 1763 Columbia Road, approximately three blocks 
from the scene of the crime, at approximately 1 p.m. 
(Tr. 106-11, 146, 194-97, 226). Sometime before 3 p.m. 
and after the Mendoza-Acostas had returned to the apart- 
ment after taking Estella Lesama and Luisa Torres to 
church, appellant offered to open a bottle of whiskey 
which had been left for Mrs. Marenco (Tr. 146-47, 226- 
27). According to her, to accomplish this he took the 
sealed bottle away to the hallway leading to the kitchen. 
The jury could have concluded that the move was intended 
to prevent Mrs. Marenco from seeing how the opening 
was effected. Nonetheless she observed that he “seemed 
to have something” in his hand in opening the bottle with 
a twisting motion. (Tr. 147-48, 178.) Ophelia Espinoza 
did not see the bottle being opened but right afterwards 
she noticed that appellant “had hidden his right hand 


14 As to first degree murder, the greater offense, see Argument 
III, infra. 


15 Crawford Vv. United States, 126 U.S. App. D.C. 156, 158, 375 
F.2d 332, 334 (1967); Curley v. United States, 81 U.S. App. D.C. 
389, 392, 190 F.2d 229, 232, cert. denied, 331 U.S. 887 (1947). 
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behind him.” (Tr. 215).*° Appellant then left the Maren- 
co apartment at around 3 p.m. alone, without explanation 
and apparently with the whiskey bottle and did not return 
until 7 or 7:30 p.m. In the interval he had changed his 
clothes and sustained a finger injury. His explanation 
upon his return was that he had smashed his finger in the 
ear door. (Tr. 149-50, 215-16, 228, 230-32, 242-44, 253- 
54.) Since there is evidence from Minerva Reyes that 
appellant had not brought a change of clothes from the 
farm, the jury could have concluded that he took the two 
hour trip from Washington to the farm and back between 
3 and 7 or 7:30 p.m. to change his clothing (Tr. 109, 
206). 

Since Teresa Cuenca “saw blood on the wall” outside 
Miss Salazar’s apartment at around 5:00 or 5:05 p.m. 
(Tr. 31-32), a fair inference was that the victim was 
dead or dying by then. Mark Proctor, eight at the time of 
the offense, but whose intelligence beyond his years ap- 
pears from a reading of the transcript, unequivocally 
identified appellant as the man he saw emerge from the 
building two down from 1479 Columbia Road at around 
4 or 5 that afternoon (Tr. 358, 360). And that identi- 
fication could properly have impressed the trial court as 
a reliable one because of the boy’s favorable opportunity 
to observe the man,” his ability to describe him rather 
fully, and the fact that when arrested appellant did 
have an injury to his left hand as the man Mark described 


36 This evidence about the opening of the bottle the jury could 
have concluded to be of significance in conjunction with (1) Mrs. 
Vischer’s testimony about the “very sharp” pruning knife effective 
for cutting branches which appellant used in his work and which 
was missing from the farm tool shed shortly after the murder (Tr. 
197-200) and (2) Dr. Brownlee’s testimony that the major neck 
wound required a sharp and somewhat weighty instrument (Tr. 
265-66). 


17 The man passed by within five or six steps of Mark in broad 
daylight (Tr. 349, 358, 360-62). 


18 Mark said that he had a bleeding left hand, needed a shave 
(i.e, Mark saw his face), was of Spanish appearance and was 
wearing a gold cross and a white shirt with all but the top button 
ripped off (Tr. 358-60, 369-70). 
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and was in possession of the gold medal and chain which 
Mark said looked “just like” the one the man he had seen 
was wearing (Tr. 336-39, 346). Charles Duckworth also 
observed the man under auspicious identification condi- 
tions 1° and was able to give a full description (Tr. 337-39, 
348, 348). And while Luis Viteri did not make a court- 
room identification, the man he saw had a bleeding hand 
and a chain around his neck which looked like Exhibit 1 
(Tr. 319). Most important, Luis said that the man got 
into a blue station wagon (Tr. 308), an accurate partial 
description of the Vischer car appellant was driving (Tr. 
194). From the identification testimony the jury could 
properly have concluded that appellant was the man the 
boys saw.*° 

Additional powerful circumstantial evidence points to 
appellant as the killer. His fingerprint was lifted from 
Exhibit 19, a partially filled pack of Newport cigarettes 
found on an end table in the deceased’s apartment at 
around 6:30 p.m., the day of the murder (Tr. 544, 552- 


219 Charles saw the man in daylight for 45 seconds from a distance 
as short as eight to 10 feet and was able to look at his face (Tr. 338, 
348-49) . 


20 We are at a loss to understand the contention that the identifi- 
cation testimony in fact establishes that appellant was not present in 
the 1400 block of Columbia Road that day (Appellant’s Br. 17). The 
contention seems an alternative to appellant’s extra-record assertion 
in his brief at p. 15 that he might have testified to elements of 
manslaughter had the trial court granted his motion for acquittal 
of first degree murder. Luis Viteri was merely unable to identify 
appellant as the man he saw or as looking like that man. He never 
asserted or implied the wholly different proposition that appellant 
was not the man. That Charles Duckworth may have been mistaken 
in one detail (Tr. 343) of a description which in other respects may 
have been a wholly accurate one of appellant that day cannot, in 
our view, render his identification unworthy of credibility. Mark 
Proctor’s identification is assailed because of his testimony that 
the man he saw, appellant, needed a shave (Tr. 360). Appellant 
points out that none of the four witnesses from the Marenco 
gathering said he needed a shave and that he went to church, First, 
the ladies at the party were not asked to describe appellant’s ap- 
pearance that day and did not do so. Second, even if they had, 
silence on the subject of his beard would not be evidence that he was 
cleanly shaved. 
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53, 569, 587-93). While that print could have been as 
much as three or four days old (Tr. 605-06), the jury 
could properly have considered in determining whether 
appellant had been there that afternoon the fact that a 
Newport cigarette butt * with Group B blood, shared by 
appellant and only 10% of the general population, was 
found in the hallway just outside the apartment (Tr. 
548, 555, 614-16, 628-29). There was more Group B blood 
found in that hallway (Tr. 560-61, 627-28). Fair jury 
inferences were that that butt was left by the murderer 
and came from Exhibit 19, the pack of Newports, and 
that therefore the fingerprint was a fresh one. Moreover 
the similarity between the heels on appellant’s shoes, the 
top of one of which was found to have his blood, and 
the heel prints found in blood inside the apartment is 
striking (Tr. 470-73, 551-52, 563, 566-68, 617-18) .* 
Finally, appellant told a different story to Detective 
Sergeant Spicknall, that he had injured his hand on the 
car motor, than he told to the ladies, that he had smashed 
it in the car door * (Tr. 150, 216, 244, 504). 


21 Detective Samen testified to finding the pack on the table (Tr. 
552). Officer Capps, the fingerprint expert, was unclear whether 
he received the pack from a Homicide Squad Officer or found it on 
the floor (Tr. 588). While the prosecutor at the end of a seven 
day trial did argue that the pack was lying on the floor (Tr. 727), 
he himself cautioned the jury that while he would try to recall 
the evidence, their recollection should control (Tr. 701). The trial 
court gave an appropriate cautionary instruction on that subject 
(Tr. 733). 


22'There was testimony that appellant smoked Newport cigar- 
ettes (Tr. 112). 


23 The actual heels Detective Sergeant Samen described as 234 
inches in width and almost 31 inches in length with four ridges 
which disappeared to the rear of the heel in a worn area. The heel 
prints found were similarly described with the exception that the 
length was given as 31% inches. 


24 Appellant urges that no Group O blood, the deceased’s, was 
found on his clothing or person or on the bottoms of his shoes. 
These facts, while a proper subject for defense jury argument, are 
not inconsistent with guilt because within the time interval be- 
tween the crime and his arrest appellant could easily have washed 
the deceased’s blood from his person and from the bottoms of his 
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Ill. The evidence was sufficient to permit a reasonable jury 
to find premeditation and deliberation beyond a reason- 
able doubt, but even if erroneous, the submission of 
first degree murder to the jury did not unduly preju- 
dice appellant. 


(Tr, 11-12, 112-18, 116-17, 124, 147-48, 178, 189, 
193-94, 197-200, 215, 261-66, 344-45, 779-81) 


Appellant argues that the trial judge erred in allowing 
the charge of first degree murder to go to the jury and 
that the error occasioned him prejudice. 

First, we think that the evidence was sufficient to per- 
mit a reasonable juror to find premeditation and delibera- 
tion on the part of appellant beyond a reasonable doubt, 
principally because there was evidence from which it 
could reasonably be inferred that appellant killed Miss 
Salazar with the Vischer pruning knife which he had 
brought from the farm to the deceased’s apartment. In 
summary, Mrs. Vischer testified that appellant in his 
capacity as a gardener at Habre de Venture used a very 
sharp pruning knife which had a five inch blade and a 
three to four inch handle and was capable of cutting 
through heavy branches. This instrument she discovered 
missing from the tool shed shortly after the murder. 
(Tr. 197-200.) Dr. Brownlee described the 15 wounds 
on the arms and the major chest and neck wounds as 
“cleanly incised.” The neck wound in particular, which 
completely severed the large muscle on the side of the 
neck, the jugular vein and 80 percent of the carotid 
artery and cut into the trapezius muscle and the neck 
bones, would have required, he said, a sharp and fairly 
heavy instrument. (Tr. 261-66.) But this marked simi- 
larity between the murder weapon and the Vischer prun- 
ing knife was not the only basis for a permissible jury 
conclusion that they were the one and the same in light 
of the testimony about the bottle-opening incident at 


shoes. And since there is testimony that he had changed his clothes 
between 3 and 7:30 p.m., it is reasonable to suppose that the cloth- 
ing tested for blood was not what he had had on at 3 p.m. 
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Fransisca Marenco’s. According to Mrs. Marenco, after 
volunteering to open the sealed bottle, appellant took it 
away from her presence and opened it with a twisting 
- motion. Despite what the jury could have concluded was 
an obvious effort to conceal from her how he was effecting 

the opening, she did observe that he “seemed to have 
' something” in his hand. (Tr. 147-48, 178.) Ophelia 
Espinoza observed directly after the opening that appel- 
lant “had hidden his right hand behind him” (Tr. 215). 
The jury could have concluded that the item which appel- 
lant thought necessary to conceal was sharp and indeed, 
under all the circumstances, the Vischer pruning knife. 

Here then where there was evidence to show that appel- 
lant had brought the murder weapon with him to the 
scene, “This... permitted an inference that appellant 
arrived on the scene already possessed of a calmly planned 
and calculated intent to kill, and supported submission 
to the jury of the elements of premeditation and delibera- 
tion.” Belton v. United States, 127 U.S. App. D.C. 201, 
208, 382 F.2d 150, 152 (1967) (entry with loaded gun 
into apartment where murder occurred) .** See Hemphill 
v. United States, D.C. Cir. No. 21,432, decided June 12, 
1968 (slip op. at 6). In this circumstance, the number 
of wounds and the extreme severity of particularly the 
neck wound may be taken into account as probative of 
premeditation and deliberation. See Austin v. United 
States, 127 U.S. App. D.C. 180, 190 n.22, 382 F.2d 129, 
139 n.22; Frady v. United States, 121 U.S. App. D.C. 78, 
95-97, 348 F.2d 84, 101-03, cert. denied, 382 U.S. 909 
(1965) .*° 


25 Appellant used the pruning knife, which belonged to the 
Vischers, in his work on the farm (Tr. 198); he would not have 
had legitimate reason to carry it on his person in Washington. 
Compare Austin V. United States, 127 U.S. App. D.C. 180, 382 F.2d 
129 (1967) (murder weapon a pocket knife defendant habitually 
carried with him to trim his fingernails, etc.) 


26In addition, the evidence showed a plausible motive for the 
killing on appellant’s part—to prevent Miss Salazar from discussing 
with his wife or other persons his responsibility for Minerva Reyes’ 
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Even if error, the submission of first degree murder 
to a jury which convicted appellant only of second degree 
murder was not reversible error unless there was undue 
prejudice. Howard v. United States, —— U.S. App. 
D.C. ——, ——, 389 F.2d 287, 293 (1967). See Austin 
v. United States, supra at 193, 382 F.2d at 142. Appel- 
lant predicates prejudice on a claim that “weighing the 
possible death penalty [he] was influenced not to testify 
in his own behalf” and “might have offered testimony and 
evidence bearing upon the elements of manslaughter” 
had first degree murder not been submitted to the jury. 
Appellant’s Br. 15. 

First, the record, in our view, is not only barren of 
any support for these factual allegations of prejudice, such 
as, for example, a proffer by counsel, but it indicates 
affirmatively to the contrary 1) that appellant had decided 
not to take the stand long before the trial court’s decision 
to submit first degree murder to the jury” and 2) that 
his theory of defense was that he was innocent of all 
wrongdoing rather than that he was guilty only of man- 


pregnancy. Motive is relevant to show premeditation and deliber- 
ation. See Hemphill v. United States, supra (slip. op. at 4); Me- 
Henry v. United States, 51 App. D.C. 119, 276 Fed. 761 (1922). 
The deceased had made inquiries of her roommate, Miss Reyes, as 
to who the prospective father was (Tr. 112-13, 124) and even 
without an answer she had very probably concluded or at least 
speculated that appellant was responsible in view of the Reyes’ testi- 
mony that appellant was the only man she had associated with in 
Washington (Tr. 116-17) and Mrs. Vischer’s that a Minerva had 
stayed with appellant on the farm on several weekends in the 
spring and/or summer of 1966 (Tr, 189, 193-94). 


2? Defense counsel’s opening statement, which followed the prose- 
cutor’s, strongly implied that appellant would not testify (Tr. 11- 
12). In addition, at the bench conference to determine whether the 
court would allow appellant to exhibit his chest during the cross- 
examination of Charles Duckworth, there was the following: 


THE COURT: Now my recollection is, [Charles] didn’t say, 
“ lot of hair’. He said he had hair on his chest. Now what 
is he going to testify? Is the defendant going to testify? 

[DEFENSE COUNSEL]: No, your Honor. It would be 
simply for the purpose of showing that he does have hair on 
his chest. (Tr. 344-45.) 
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slaughter.** Second, we think that a similar claim of 
prejudice was explicitly rejected by Howard v. United 
States, supra at , 889 F.2d at 294. There it was 
argued that but for the erroneous submission of first 
degree murder, trial counsel might not have taken the 
risk of putting his client on the stand. This Court ob- 
served that “if this strategy (keeping defendant off the 
stand) was too weak to use in defense of a first degree 
murder charge, it would have been equally weak in de- 
fense of the lesser offenses.” So here. If having appellant 
testify was thought a poor defense to first degree, it would 
have been equally poor as a defense to second degree 
murder. 


IV. The trial judge did not abuse his discretion in not 
permitting appellant to interrupt the Government’s 
case to demonstrate that his chest was hairless when 
he did permit such a demonstration with an explana- 
tion of its purpose after the Government had rested. 


(Tr. 348-46, 689-90) 


Charles Duckworth stated on cross-examination that 
the man he had seen in the 1400 block of Columbia Road 
had hair on his chest (Tr. 343). Appellant asserts that 
it was reversible error not to permit the defense to demon- 
strate at that juncture that his chest was hairless (Tr. 
344-46). 

The order in which evidence in a criminal case may be 
presented is a matter largely within the discretion of the 
trial court,” and we do not see how the judge abused that 
discretion here when he adhered to the well settled order 


28. During a colloquy while the jury was deliberating, defense 
counsel informed the court that appellant desired to address the 
jury after the verdict. Asked what he wished to say, appellant 
replied, “From my side, and I am innocent under the law in the 
United States or in any country. . .” (emphasis added) (Tr. 779- 
81). 


29 Ercoli v. United States, 76 U.S. App. D.C. 360, $61, 121 F.2d 
354, 355 (1943) ; McDonald v. United States, 77 U.S. App. D.C. 33, 
34, 1388 F.2d 23, 24 (1943); Mears v. United States, 60 App. D.C. 
387, 389, 55 F.2d 745, 747 (1932) ; Murray v. United States, 53 App. 
D.C. 119, 124, 288 Fed. 1008, 1018, cert. denied, 262 U.S. 757 (1923). 
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of proof of receiving all of the Government’s evidence first 
and then the defendant’s. The orderly conduct of a crimi- 
nal trial would be hindered if the defendant could inter- 
rupt the Government’s case at will to inject his proof of 
an important fact at what he regarded as the most oppor- 
tune juncture strategically without regard to the conti- 
nuity of the Government’s case. 

Contrary to his assertion, appellant’s cross-examination 
of Charles was in no way curtailed. While appellant was 
not allowed to interrupt the Government’s case to offer 
proof on the absence of hair, he was not precluded from 
asking Charles questions based on an assumption of hair- 
lessness. Thus a question such as, “If appellant has no 
hair on his chest, would you have doubt about your identi- 
fication [or would you say that he is not the man you 
saw]?” would have been quite proper. In any event, the 
ruling was not prejudicial because appellant was able to 
put on the desired demonstration at the appropriate time 
with an explanation relating it to Charles’ testimony 
about the hairy chest (Tr. 689-90). Realistically, that the 
demonstration did not come during Charles’ testimony did 
not detract from the jury’s ability to use it properly in 
the assessment of the value of that young man’s identi- 
fication. 
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CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
judgment of the District Court should be affirmed. 


Davip G. BRESS, 
United States Attorney. 


FRANK Q. NEBEKER, 
WiLuIAM H. COLLINS, JR., 
JAMES E. KELLEY, JR., 
Assistant United States Attorneys. 
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